Restrictions on Speech during Wartime
Grade 11: American History
Melanie Harden

Directions: The following question is based on the accompanying documents (1-7). Some of
these documents have been edited for the purposes of these exercises. This question is
designed to test your ability to work with historic documents. As you analyze these documents,
take into account both the sources of the document and the author’s point of view.

Historic Context: The First Amendment guarantee of free speech and expression reads:
“Congress shall make no law...abridging (lessening, interfering with) the freedom of speech...”
But, at several different periods in the history of the United States, Congress has passed laws
limiting how much citizens can criticize or resist government actions. Is this an abridgment of free
speech? In the case of Schenck v. United States, the Supreme Court established a guideline that
is still followed.

In 1917 the United States was still officially neutral (not allied with or supporting either side in a
war or dispute), but its entry into World War | was imminent. The build up the army, Congress
passed an act on May 18, 1917, that established a military draft (to select people for required
military service). To encourage national unity in the war effort, Congress also passed several
laws that limited criticism of the government and opposition to its policies. On June 15, 1917,
Congress passed the Espionage (spying on the U.S. government in order to aid the enemy) Act.
Sections of the Espionage Act prohibited any attempt to cause insubordination (unwillingness
to accept orders from someone in authority) among military personnel or to interfere with the draft
or with military recruitment.

Three days later Charles Schenck was arrested for violating the Espionage Act. He was accused
of printing and mailing antiwar pamphlets to some 15,000 to 16,000 men who had been accepted
for induction into the military under the Selective Service Act. Schenck was the general secretary
of the American Socialist Party and, like most other members of the party, he strongly opposed
the war. He claimed it was being fought for the benefit of Wall Street investors who would profit
from the sale of merchandise to the military.

The U.S. District Court for Pennsylvania ruled that the pamphlets were designed to cause men to
resist the draft. Therefore, the court decided, Schenck had violated the Espionage Act. Schenck
claimed there was not enough evidence to convict him of the charges that had been brought
against him. He said that his actions were a form of free speech and claimed the Espionage Act
abridged the rights of free speech. Thus, according to him, the act was unconstitutional.
Convicted in the district court, Schenck appealed to the U.S. Supreme Court.

The Supreme Court ruled unanimously to affirm (to agree or support, as when a higher court
agrees with the earlier decision of a lower court) the decision of the district court against Schenck.

Source: Government in America: Supreme Court Decisions, Houghton Mifflin, 1993.

Question: Does the government have the right to limit freedom of speech
during wartime?



Part A: Short Answer

Directions: Analyze the following documents and answer each question(s) accompanying each
document.

Document 1

Government in America: Supreme Court Decisions, Houghton Mifflin, 1993.

(1) Oliver Wendell Holmes, Supreme Court Justice, writing for the court in
Schenck v. United States, 1919:

“Words can be weapons...We admit that in many places and in ordinary times the
defendants in saying all that was said in the circular (pamphlet) would have been within their
constitutional rights. But the character of every act depends on the circumstances in which it is
done. The most stringent (strict) protection of free speech would not protect a man in falsely
shouting fire in theatre, and causing a panic...The question in every case is whether the words
are used in such circumstances and are of such a nature as to create a clear and present
danger that they will bring about the substantive (actual) evils that Congress has a right to
prevent.”

Question 1: What does Justice Holmes mean when he says, “Words can be
weapons...”?

Question 2: Why wouldn’t someone’s freedom of speech be protected if they
falsely shouted fire in a crowded theater?

Question 3: Why does this situation constitute a “clear and present danger”
according to Justice Holmes?

Document 2

Supreme Court DBQs, The Bill of Rights Institute, 2007.

(2) The First Amendment, 1791

Congress shall make no law...abridging the freedom of speech, or of the press; of the right of the
people peaceably to assemble, and to petition the government for a redress of grievances.
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+ Restate the First Amendment in your own words.




Document 3

Magruder’s American Government, Prentice Hall, 2004.

(3) Fred M. Vinson, Chief Justice of the Supreme Court, writing for the
court in Dennis v. United States, 1951:

“An attempt to overthrow the government by force, even though doomed from the outset because
of inadequate numbers or power of the revolutionists, is sufficient evil for Congress to prevent...”

Question 4: Why does Chief Justice Vinson make a special point in saying,
“even though doomed from the outset...”?

Document 4

Magruder’s American Government, Prentice Hall, 2004.

(4) World War Il Poster

Question 5: How might careless conversation endanger ships during wartime?
Question 6: Would encouraging citizens not to talk about their country’s
wartime activities be a violation of their first amendment right to free speech?



Document 5
Schenck’s Circular, 1917

" LONG LIVE THE CONSTITUTION
OF THE UNITED STATES |
. Wake Up, America! Your Liberties Are in'Danger!

"ﬂ:« 13th ﬁmgndmelt. Secti.nn»l,_o‘f the Constitution oftbe United States says: “‘Neither slavery ner

involuntary sen * Pt as a p t- for crime whereof the party shall have been duly convicted,
shall exist within the United States, or any place subject to their jurisdiction. >

Y

. The Constitution of the United States is one of the greatest bulwarks of political hiberty.
It- was born after a long, stubborn battle between king-rule and democracy. (We see little
or no. ‘difference between atbitrary power under the name of a king and under a few mis-
named ‘‘representatives.”’) In this battle the people of the United States established the
principle that freedom of the individual and personal liberty are the most sacred things in life.
Without them we become slaves. ey o e

 For this principle the fathers fought and died. “The establishment of this principle they
sealed with their own blood. Do you want to see this principle abolished? Puotyou want
to see despotism substituted in its stead? Shall we prove degenerate sons of illustrious sires?

" The Thirteenth Amendment to the Constitution. of the United States, quoted above,
embodies this sacred idea. The Socialist Party says that this idea is violated by the Con-
scription Act.  When you conscript 2 man and ‘compel him to go abraad to fight against bic
will, you violate the most sacred right of personal liberty, and substitute for it what Daniel
Webster called “‘despotism in its worst form.™: . S = : :

A conscript is little better than a convict. He is deprived of his liberty and of his right

‘to think and act as a fre= man. A conscripted citizen 1s- forced to surrender his right as «

citizen and become a subject.. He is forced into involuntary servitude. He is deprived of

the protection given itim by the Constitution cf the United States. He 1s deprived of all
freedom of conscience in being forced to kill against his will. :

. Are you one who i3 opposed to war, and were you misled by ‘the venal capitalist newspapers, or in-

| timidated or deceived by gang politicians and registrars into believing that you would not be allowed to

Tegister your objection to-conscription? Do you know that many citizens of Philadelphia insisted on their

right to. wer the f question twelve, and went on record with their honest apinion of opposition to

war, notwithstanding the deceitful efforts of our rulers and the newspaper press to prevent them from
doing s0? Shall it be 'said that the citizens of Philadelphia, the cradle of American liberty, are so lost to

a sénse of right and justice that they will let such monstrous wréngs against humanity go unchallenged?

i n a democratic country each man must have the right to say whether he is willing to join, the

army. ' Only in countries where uncantrolled power rules can a despot force his subjects to fight. Such a
man or men have no place in a democratic republic. This is tyranpical power in its worst form. 1t

gives control over the life and death of the individualto a:few men. ere is no man good enough to be

given such power.

‘Conscription laws belong to’a hygons age. Even the people of Ge , long suffering under the
yoke of mil't-~i m, ure heginning to demand the abolition of conscription. Da you think it has a place in
the United States? Do you want to see unlimited power ded over to Wall Street's chosen few in
America? 1f you do not, join the Socialist Party in its campaign for the repsal of the Conscription Act.
® White to your congressman and tell him you want the law repealed. Do not submit to intimidat: You
®  have a rightdo demand the repesl of any law. ise your rights of fr eech,

g with ] e

" Yong bve the Constitation of the United States! ' Long live the Republic!
‘Bockis on Socialism for Sale at A2 b
SOCIALIST PARTY BOOK STORE AND HEADQUARTERS

Supreme Court DBQs, The Bill of Rights Institute, 2007.

(5) Schenck’s Circular, 1917
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Read Schenck’s circular and underline sections which may be in
violation of the Espionage Act of 1917.




Document 6

“Fir:
st Number Chosen in World War | Draft Lottery,
L

” 1918

[

Supreme Court DBQs, The Bill of Rights Institute, 2007.

(6) “First Number Chosen in World War | Draft Lottery,” 1918

Question 7: Describe 3 things that you see in the photograph.
Question 8: Why do you think he is blindfolded?

Document 7




Supreme Court DBQs, The Bill of Rights Institute, 2007

(7) “As Gag Rulers Would Have It.” Literary Digest, 1920

Question 9: Identify the figures in the cartoon.
Question 10: What do you think the cartoonist is trying to say about the U.S.
government?

Part B: Essay Response

Directions: Write a 5-paragraph essay that answers the question:

Does the government have the right to limit the freedom of speech in
wartime?

Your essay should be well organized with an introductory paragraph that states your opinion on
the question. Develop your opinion in the next paragraphs and write a conclusion. Your essay
should include specific historical details and refer to the specific documents you analyzed in Part
A. Your essay needs to also consist of a significant amount of outside information.
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